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The OSCE – a Club of “Dyed-in-the-Wool
Democrats”?
In 2004, former German Chancellor Gerhard Schröder described Vladimir
Putin as a “dyed-in-the-wool democrat”.1 In Germany, this expression has
since become a cliché that is wheeled out whenever anyone wants to criticize
Moscow.2 The debate over Russia’s democratic deficits reached new heights
on 2 March 2008, when the OSCE reacted to Russia’s late invitation by refusing to send election observers to the presidential election.3 The highly
tense relationship between the OSCE and Russia – one of the most important
OSCE participating States – is a good reason to examine the extent to which
modern public international law obliges states to respect democratic norms,
and the role that international organizations play in this connection.
Universal Public International Law and Democracy
According to modern public international law, all peoples have a right to selfdetermination. The exercise of this right by a people is the basic source of legitimacy of a state.4 The freedom of a people to choose its political status and
the proscription of interference in this decision-making process means that
other states must refrain from judging it. The preamble to the UN Charter expressly calls for the peoples “to practice tolerance and live together in peace
with one another as good neighbours”, which takes account of the fact that
the peoples live in states with different social and value systems. Accordingly, in the case of Nicaragua v. United States, the International Court of
Justice (ICJ) ruled that the choice of a political system is a domestic matter
and that public international law makes no prescription in this area.5
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Instead, it merely insists upon certain standards of behaviour. Article 4
para. 1 of the UN Charter thus requires of new members that they be “peaceloving”. The demand that UN member states be democratic was already rejected during the drafting of the Charter in San Francisco as interference in
domestic affairs.6 Public international law makes an exception to its “blindness” regarding state form in the cases of Nazi and fascist regimes. Their
ideologies were expressly condemned by General Assembly Resolution
36/162 on 16 December 1981. Public international law also outlaws racist
regimes, as the many resolutions against the South African Apartheid regime
show.7
From the right to internal self-determination, we can derive the right of
peoples to play an active role in organizing the affairs of their societies under
conditions of freedom and equality. This is as much a democratic moment as
the common origin of human rights and democracy. This is particularly evident if we reflect that every significant advance in human rights depends
upon the free self-determination that can only be achieved under democratic
conditions. This is also the only way that the rights to democratic participation contained in Article 25 of the 1966 International Covenant on Civil and
Political Rights can be realized.8 In any case, these rights operate at the
domestic level, and no definition of democracy in terms of public international law, which would be a prerequisite for the international enforcement of any
such standard, can be derived from them. The 1993 Vienna World Conference on Human Rights decided not to attempt a comprehensive definition of
democracy, instead characterizing it as “full participation of people in all aspects of their lives”.9
A universal definition of democracy would also appear difficult to
achieve because of the different sets of values prevailing in the various states.
Furthermore, states such as Saudi Arabia explicitly take the position that
democracy is not a state form that they consider sustainable for their country.10 In the UN Sub-Commission for the Prevention of Discrimination and
the Protection of Minorities, the question of the influence of democracy on
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the realization of human rights was seen above all as a problem of legal culture and the rule of law.11
In its Millennium Declaration, the UN asserted that its members would
“spare no effort to promote democracy and strengthen the rule of law”.12 The
member states committed themselves to implementing democratic practices
and “genuine participation by all citizens”.13 Democracy is understood here
above all as a universal human right.14 Also noteworthy are the many measures adopted by the United Nations with the aim of furthering democratization and development of states and “post-conflict” societies.15 In order to coordinate and guide these activities, the Security Council adopted Resolution
1645 on 20 December 2005, which created the UN Peacebuilding Commission, which is also responsible for democratization and hence the implementation of the right to self-determination.16
The Central Importance of Elections
A central element of democratization is the holding of elections, which have
been called the “synthesis of all human rights”.17 The UN General Assembly
first called for elections and the appointment of a government representative
of the will of the people as early as 1946. In Resolution 39 (I) of 12 December 1946 on the Spanish question, the UN Security Council was called upon
to take further measures “if, within a reasonable time, there is not established
a government which derives its authority from the consent of the governed,
committed to respect freedom of speech, religion and assembly and to the
prompt holding of an election in which the Spanish people, free from force
and intimidation and regardless of party, may express their will.”18 However,
because of the Cold War, this demand was not followed up.
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State practice shows that the will of the people is articulated particularly
convincingly in democratic elections. In Resolution 45/150 of 18 December
1990, the UN General Assembly stated explicitly that “periodic and genuine
elections are a necessary and indispensable element of sustained efforts to
protect the rights and interests of the governed and that, as a matter of practical experience, the right of everyone to take part in the government of his or
her country is a crucial factor in the effective enjoyment by all of a wide
range of other human rights and fundamental freedoms, embracing political,
economic, social and cultural rights.”19 Given the emphasis placed on elections here, it would seem only consistent for the United Nations to see guaranteeing and observing free elections as among its central tasks. On 17 December 1991, the General Assembly adopted Resolution 46/137, establishing
guidelines for election observation missions. To support the monitoring of
elections by the UN, in April 1992, the Electoral Assistance Division was
established within the UN Secretariat.20 This service offered by the United
Nations has been taken up by many states.21 The General Assembly underlines the importance of election assistance each year, most recently in Resolution 62/150 of 4 March 2008.
However, opinion on this is not undivided. A dissenting view was expressed in Resolution 60/164 of 2 March 2006, entitled “Respect for the principles of national sovereignty and diversity of democratic systems in electoral
processes as an important element for the promotion and protection of human
rights.” With reference to the rights to self-determination of peoples, this
document underlines, in particular, that all peoples must be able to decide on
their own fate without external interference, which means that, among other
things, they should be able to choose the electoral procedures and relevant
institutions themselves. The preamble stresses “the richness and diversity of
democratic political systems and models of free and fair electoral processes
in the world, based on national and regional particularities and various backgrounds”.22
In practice, election observation remains free of consequences, as, for
the United Nations, electoral fraud and non-acceptance of the correct result
on the part of the loser do not establish an option – let alone a requirement –
to intervene. Nevertheless, the UN Secretary General’s reports on election
observation23 create an impressive picture of the UN’s extensive activities,
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and are certainly capable of influencing people in power who do not accept
the results of elections by “blaming and shaming” them.
Regional Organizations Have a Clearer Conception of Democracy
A consensus on the content of democracy is easier to find within regional organizations, as the states that are members of these organizations generally
possess common values and traditions. This is particularly true of the Organization of American States (OAS), whose charter explicitly states that “the
solidarity of the American States and the high aims which are sought through
it require the political organization of those States on the basis of the effective exercise of representative democracy.”24 After all, it was in relation to
this requirement that Cuba was suspended from the organization by the
Eighth Meeting of Consultation of the Ministers of Foreign Affairs of the
OAS in 1962, because Marxism-Leninism was incompatible with the interAmerican system.
The case of Haiti shows, however, how complex it is to enforce OAS
commitments, even with the full support of the international community. The
OAS became involved in defending democracy there following the expulsion
of the legally elected president, Jean-Bertrand Aristide, in 1991. In 1993,
both the OAS and the UN Security Council unanimously imposed an oil and
arms embargo on Haiti and froze Haitian assets.25 Because these resolutions
were approved under Chapter VII of the UN Charter, the Security Council
assumed that “the continuation of this situation threatens international peace
and security in the region” without detailing more closely what the actual
threat to peace was. In Resolution 862 (1993) of 31 August 1993, the Security Council additionally spoke of “the international community’s commitment to a resolution of the crisis in Haiti, including a restoration of democracy“.26
The then US Ambassador to the UN, Madeleine Albright, justified the
necessity of the international community intervening in Haiti in terms of the
violation of the right to self-determination of peoples. From this, it has been

24
25
26

promotion of democratization, Report of the Secretary General, A/60/431, 15 October
2005.
Organization of American States, Charter of the Organization of American States, Article 3 lit d, at: http://www.oas.org/juridico/english/charter.html; also in: International
Legal Materials, 1994, No. 985, p. 1009.
Cf. United Nations Security Council, Resolution 841 (1993), S/RES/841 (1993), 16 June
1993, at: http://www.un.org/Docs/scres/1993/scres93.htm.
United Nations Security Council, Resolution 862 (1993), S/RES/841 (1993), 31 August
1993, at: http://www.un.org/Docs/scres/1993/scres93.htm. For more details, cf. HansJoachim Heintze, Völkerrecht und demokratische Staatsordnung, Anmerkungen anläßlich
des internationalen Engagements zur Wiederherstellung der Demokratie in Haiti [International Public Law and Democratic Polity. Remarks on the Occasion of the International
Intervention to Restore Democracy in Haiti], in: Verfassung und Recht in Übersee 1996,
pp. 6ff.

257

concluded “that the right to self-determination has become a legal title that
justifies the intervention – using violent means if necessary – in the jurisdictions of national states”.27 However, this very far-reaching judgement was not
shared by Security Council Resolution 940 (1994), which empowered the
international community to use all means necessary to overthrow the military
regime. Instead, the intervention was justified by the deterioration of the humanitarian situation, the systematic violation of basic rights, the desperate
plight of Haitian refugees, and the expulsion of a civilian monitoring mission.28 The only call for the restoration of democracy is contained in the
“Governors Island Agreement”, concluded between President Aristide and
Haiti’s military leaders.29 From the text of the resolution, it is clear that the
disregarding of the Governors Island Agreement was the reason for the UN’s
threat of violence. However, the return of the democratically elected government did not lead to stability, so that Haiti, as a “failed state”, was deemed in
Security Council Resolution 1529 (2004) to require further international assistance in the form of a UN stabilization mission.
The OSCE Sets the Pace
The OSCE’s turn to democratic values is one of the most remarkable developments within this regional organization. The engagement of the
CSCE/OSCE is based on the Final Act of Helsinki of 1 August 1975,30 which
states that “all peoples always have the right, in full freedom, to determine,
when and as they wish, their internal and external political status, without
external interference, and to pursue as they wish their political, economic,
social and cultural development”.31 As the 1989 revolutions and the collapse
of the socialist states showed, the democratic demands contained in the Helsinki Final Act had developed an explosive power capable of sweeping away
dictatorial regimes. This new development was formalized and carried forward in CSCE documents after 1989. The Charter of Paris for a New Europe
of 21 November 199032 imposed detailed new commitments on the CSCE
States with regard to the form of democratic governance: “Democratic government is based on the will of the people, expressed regularly through free
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Ibid. p. 147.
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and fair elections. Democracy has as its foundation respect for the human
person and the rule of law. Democracy is the best safeguard of freedom of
expression, tolerance of all groups of society, and equality of opportunity for
each person.
Democracy, with its representative and pluralist character, entails accountability to the electorate, the obligation of public authorities to comply
with the law and justice administered impartially. No one will be above the
law.”33
Although the Charter of Paris is not a treaty under international law, the
literature increasingly speaks of the fact that the democratic legitimation of
governments today has become a “normative rule of the international system”.34 This view is supported by the use that has been made of key OSCE
norms. For instance, the Europe Communities (EC) made the granting of recognition to the new states that emerged from the ruins of the Soviet Union
dependent upon – among other things – their respecting the UN Charter, the
CSCE Helsinki Final Act, and the CSCE Charter of Paris. In this way, democratic government was made a de facto precondition for the international recognition of new states. The fulfilment of this requirement was examined by
the Arbitration Commission under Robert Badinter.35
In the light of the OSCE’s activities, the literature increasingly speaks
of an emerging duty to observe democratic standards as a matter of customary public international law.36 There is much talk of “common value systems”, based upon the fundamental values of stable interstate relations and
peace, and the protection of human rights and natural resources.37
A Club of Dyed-in-the-Wool Democrats?
An international organization will always be involved in trying to ensure that
its principles and norms are widely accepted. Like any other social entity, it
will constantly have to struggle with challenges to its rules and breaches
thereof. There will thus never be a club of dyed-in-the-wool democrats. Not
even within the EU, which, unlike the OSCE, includes strong elements of
supranationalism, can it automatically be assumed that all the fundamental
principles of democracy are observed all the time. In 2000, for instance, the
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EU was prepared to impose sanctions on Austria, a member state.38 This was
justified with reference to the participation in government of Jörg Haider,
then chairman of the far-right Austrian Freedom Party (FPÖ), and a holder of
racist views. The EU has been said to have applied the concept of “fortified
democracy” (“streitbare Demokratie”) in relation to this case. This concept
“stands for the attempt to create a synthesis between the principle of tolerance towards all political views and the commitment to inalienable fundamental values of a collective body.”39 In plain language, this means that the
majority may not call into question the basic consensus of a democratic
order, the rule of law, and the protection of human rights.
This concept of fortified democracy must also apply at a basic level to
the OSCE, as the 1990 Charter of Paris, in particular, obliged the participating States to establish democratic societies. Even earlier, the Copenhagen
Document identified 21 elements that are indispensable to respect for inherent dignity and inalienable human rights.40
However, the OSCE possesses no institutional mechanisms that can be
compared to those of the EU. This should come as no surprise inasmuch as
the OSCE understands itself to be foremost an instrument for promoting
democratic change in states that were formerly ruled as dictatorships. It is
therefore necessary to bring governments and civil societies together in ways
that cross national frontiers to take part in a constructive dialogue on good
governance. A key role here is played by the rule of law, which should be encouraged by supporting legislation in the participating States. This can be
considered a matter of fine-tuning a culture of democracy, which must not be
restricted to the holding of elections, but is characterized by institutions that –
transparently and openly – exercise the mandate they have been granted by a
majority in an election.
It is important to stress that this is a process, for although considerable
progress has been made in promoting democracy in recent years, problems
are still associated with the institutionalization of these developments. In
particular, there have been problems with ensuring broad popular participation in politics and creating mechanisms for popular consultation. This is
closely related to the activity of political parties. These fields of activity have
always been at the heart of the work of the OSCE’s Office for Democratic Institutions and Human Rights (ODIHR). Experience shows that ODIHR’s
work is not precisely delineated, but can be adapted flexibly to meet new
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challenges.41 It therefore cannot be surprising that the topics of migration and
human trafficking, which are closely related to human rights and democratization, have taken up ever more capacities in recent years.
Outlook
The OSCE is not a club of dyed-in-the-wool democrats. Nor can it be the Organization’s goal to become one. It is far more important to support the participating States in establishing and consolidating democratic structures – including by giving critical advice – and to provide them with help in word and
deed. In this regard, the OSCE is an instrument of co-operation. Randolf
Oberschmidt was right to conclude in 2001 that the OSCE will achieve
nothing if it criticizes states for human rights violations while offering neither
coherent ideas nor concrete assistance with establishing institutions to support the rule of law and economic development.42 The OSCE’s broad approach goes beyond the pro-democracy measures taken by the Council of
Europe. Thanks to the latter’s reporting system, which picks up on concrete
issues,43 it is the organization geared more towards the production of dyed-inthe-wool democrats than the OSCE. That is why it is right for the OSCE to
react to deficiencies in the Russian parliamentary elections by refusing to
send election observers. However, this act of abstention must be combined
with the offer to provide Russia with further support in developing a functioning democracy.
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